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The objective of the project is to initiate a discussion about all-European political challenges 
based on analytical studies. Twinning format of cooperation between the Ukrainian experts and 
their EU counterparts will be the most effective for capacity building. Focus on public events will 
help reaching the audience which is usually detached from the policy development process. An 
additional focus on advocacy will attract attention of current EU member states to the problem 
of low support of EU-Ukraine association. The European audience will receive an explanation on 
the reforms course in Ukraine, which will help to avoid “Ukraine`s fatigue” that usually appears 
when the reforms slow down. 

As part of the project, CES experts and other RPR member organizations hold a series of advocacy 
meetings in selected EU countries and study the acute issues of European policy together with 
their EU counterparts. 

 

The Centre for Economic Strategy is an independent research agency on public policy issues. The 
mission of the CES is to support reforms in Ukraine in order to achieve sustainable economic 
growth. The Centre contributes to the development of Ukraine’s economic growth strategy, 
performs an independent analysis of the most important aspects of national policy, and works 
on strengthening public support for reforms. It was established in May 2015. 

Our principles:  

1. Economic freedom (liberalization, deregulation, privatization) 

2. Free and fair competition 

3. Reducing the role of the state due to improving its effectiveness 

4. Information transparency and freedom of speech 

5. The rule of law and the protection of private property 

6. Healthy and stable public finances 

7. Knowledge-based economy 

For more information on the CES, please contact Andrii Fedotov, Director of Communications 
(tel.: (044) 492-7970, office@ces.org.ua).  

Please visit our website www.ces.org.ua and follow the link on the social media 
facebook.com/cesukraine or twitter.com/ces_ukraine. 
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EXECUTIVE SUMMARY 

Having rather different systems of anti-corruption institutions, Romania and Ukraine introduce reforms at 
different pace. However, each institution was facing similar challenges prior to their creation. Corruption was 
riddling all layers of government administration in both countries. For this reason, one may assume that 
Ukraine is going to encounter challenges similar to those Romania is facing at the moment. 

Policy brief is devoted to anti-corruption mechanisms in the field of criminal justice – the activities of the 
bodies conducting a pre-trial investigation of corruption crimes in Romania (the National Anti-Corruption 
Directorate – the DNA) and Ukraine (the National Anti-corruption Bureau of Ukraine – the NABU and the 
Specialized Anti-Corruption Prosecutor’s Office – the SAPO). Of course, specialized law enforcement 
agencies do not cover all anti-corruption policies of both states, but they are rather representative in 
depiction of how countries have progressed with their respective anti-corruption reforms. 

This brief aims at analyzing the experience of the DNA’s work in Romania and the subsequent pressure on it 
by political elites and at formulating proposals for the protection of anti-corruption institutions in Ukraine. 

1. ANTI-CORRUPTION AGENDA IN ROMANIA 

1.1. POLITICAL CONTEXT 

Romania’s accession to the European Union was also accompanied by a set of specific accompanying 
measures, put in place to prevent or remedy shortcomings in some areas including the judicial reform and the 
fight against corruption. And specifically for the mentioned areas the cooperation and verification 
mechanism was established, setting out benchmarks to provide the framework for monitoring progress1.  

Obviously, the National Anti-Corruption Directorate (Direcţia Naţională Anticorupţie) within the 
Prosecutor’s Office at the Higher Cassation Court of Romania as the key anti-corruption institution in 
Romania plays a central role in the judicial reform and the fight against corruption. The jurisdiction of the 
DNA comprises investigation of corruption offences that have caused significant damage to the state (above 
200,000 Euros) and relate to high-ranking officials. In the last ten years the Directorate has taken 9,275 
indictments to the court, with 5 573 convictions following. The list of convicted includes 18 ministers and 1 
prime-minister. At the same time it should be noted, as evidenced by the DNA’s 2018 Activity Report, the 
number of indictments made by the DNA was 196, compared to 381 in 2017. It can be observed that the 
number dropped by almost a half (more precisely, by 48.56% in 20182).  

The DNA’s work was not so fruitful at the beginning. The National Anti-Corruption Directorate was set up in 
2002 after the Spanish pattern of Fiscalia Anticorrupcion3 in terms of requirements to the EU membership. It 
is worth mentioning that this is a structural unit of the Prosecutor’s Office, which has a narrowed jurisdiction 
over corruption crimes. At the same time, its regular ultimate staffing level is 510 people (of which 130 – 

                                                                            
1 Commission Decision 2006/928/EC of 13 December 2006 establishing a mechanism for cooperation and verification of progress in 
Romania to address specific benchmarks in the areas of judicial reform and the fight against corruption. 
2 Public Ministry, National Anticorruption Directorate (2018). Activity Report 2018.<https://www.pna.ro/obiect2.jsp?id=387>  
3 DNA. Brochure (2018) // https://drive.google.com/file/d/1TbAENfuYdcJOjqA2y3bupkG83N4k5Fnd/view 

https://www.pna.ro/obiect2.jsp?id=387
https://drive.google.com/file/d/1TbAENfuYdcJOjqA2y3bupkG83N4k5Fnd/view
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prosecutors, 170 – detectives). The DNA Chief Prosecutor is appointed by the President of Romania, at the 
proposal of the Minister of Justice, with the endorsement of the Superior Council of Magistracy, from among 
the prosecutors having at least 10 years’ length of service as judges or prosecutors, for a 3 years term of office 
which is renewable only once4.  

It is necessary to point out that right from the beginning high expectations and political pressure were put on 
both DNA prosecutors and judges who had solved cases in which the investigation was handled by the DNA. 

In 2013-2018 Laura Kövesi occupied position of the DNA Chief Prosecutor. And even though work of the DNA 
was generally regarded as a success in the fight of corruption, number of negative aspects of the DNA’s activity 
occurred precisely under Laura Kövesi management and during the time of “changes” in the system.  

In the five years while Laura Kövesi was running the DNA, the agency took to court by 50% more indictments 
than in the previous years, with the percentage of convictions being reduced from 92% to 62%. From the 
moment of her appointment the number of frozen assets, arrests and convictions by far exceeded 
corresponding figures of any analogous EU agency. 37 high-ranking officials, including 9 ministers and former 
ministers, 27 deputies of the Romanian parliament and 1 deputy of the European parliament, were convicted.  

In addition, during the same period of time, a number of abuses made by the DNA’s prosecutors were publicly 
reported, during such criminal investigations, including against several judges and prosecutors. Also it is 
worth mentioning that the DNA received a number of important dismissals/acquittals of their cases regarding 
a former judge of the Constitutional Court, 4 judges of the High Court of Cassation and Justice, the Head of 
Financial Supervisory Authority, former Prime Minister and Chairman of the Senate (upper house of the 
Parliament). Furthermore, according to the data provided by the DNA, seizure in cases sent to courts in 2015 
amounted to a total of approximately 452 million euros. During the same reference period, the amounts 
confiscated by a final court ruling for the cases dealt with by the DNA were 29.6 million euros5. This means 
that, courts confiscated only 6.55% of the amounts which the DNA had seized, for the purpose of repairing 
damages in corruption cases.  

In January of 2017, Romania saw the largest strike since 1989 caused by the plans of the government to 
decriminalize a number of corruption offences, including abuse of office or crimes with inflicted damage 
below 40 thousand euros, and to introduce an additional mechanism of pardon through emergency 
ordinances. Respective proposals were put forward by the ruling Social Democratic Party of Romania, which 
was a major political opponent of the DNA leadership and the President Klaus Iohannis. Such government 
initiative was subject to fierce criticism from the President, Laura Kövesi and representatives of the public.  

In February of 2018, Justice Minister Tudorel Toader rendered a 36-page report on activity of Laura Kövesi. 
After that he took significant efforts in media to have her removed from her office. Tudorel Toader is called 
one of the critics of the DNA and its Chief Prosecutor. At that time, he sent a letter to President Klaus Iohannis 
demanding to dismiss Laura Kövesi, with the prime minister Viorica Dăncilă sharing the position of the justice 
minister. Despite this Klaus Iohannis refused to recall Kövesi, and the Romanian High Council of Magistrates 
later declined the demand of the justice minister who insisted that Laura Kövesi had been abusing her powers. 
Later on Toider appealed to the Constitutional Court of Romania. 

                                                                            
4 art. 54 Law no. 303/2004 On the Statute of Judges and Prosecutors 
5 European Commission (2016). Technical Report Accompanying the document “Report from the Commission to the European 
Parliament and the Council on Progress in Romania under the Co-operation and Verification mechanism”. <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016SC0016&from=en> 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016SC0016&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016SC0016&from=en
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On July 9th, 2018, Laura Kövesi was removed from the post of the DNA’s Chief Prosecutor. This move was 
supported by the opposition forces and civil society. At the same time, another part came out in protest in 
connection with the dismissal of Kövesi. The dismissal resulted from the decision of the Constitutional Court 
of Romania dated May 30 which deemed the procedure of her appointment to the position of the DNA Chief 
Prosecutor unconstitutional due to legislative changes introduced in 2014. In its decision the Court expressly 
ruled that the President of Romania had to remove Laura Kövesi from her office. Such direct instruction was 
untypical of courts of constitutional jurisdiction. The President hesitated for a while whether to abide by the 
court decision, because, according to Cezara Grama, a member of the Expert Forum (EFOR), commission of 
one of the Judges of the Constitutional Court had expired. Nevertheless, under the Romanian legislation the 
President of Romania was obliged to abide by such decision anyway. The press-service of the Presidential 
Administration said, “in a state governed by the supremacy of law all decisions of the Constitutional Court must 
be respected not only by the President of Romania, but also the majority of politicians who adopt legislative changes 
which significantly influence this principle.”     

Such decision of the Constitutional Court of Romania viewed by many as an instrument of pressure imposed 
by political actors that found an effective and irreversible for the President of Romania way to remove Laura 
Kövesi from office6.   

Laura Kövesi said that she would continue working in prosecution. However, in her opinion, the decision of 
the Constitutional Court of Romania and the Presidential Decree raise a lot of questions in regard to the status 
of a prosecutor in terms of his or her independence. The same relates to amendments to Law no. 304/2004 on 
judicial organization introduced in July 2018, and amendments to Law no. 303/2004 on the status of judges 
and prosecutors, and Law no. 317/2004 on the Superior Council of Magistracy, both introduced in October 
2018. According to Kövesi these amendments were aimed at disrupting DNA’s work by complicating the 
procedure to hold corrupt top officials liable.  

On January 9, 2019, in half a year upon her dismissal, Laura Kövesi filed a complaint with the European Court 
of Human Rights alleging violation of her right to a fair trial specified by Article 6 of the Covenant on Human 
Rights and Fundamental Freedoms. The complaint contains arguments related to the lack of an effective 
mechanism to contest her dismissal as a former DNA’s Chief Prosecutor.  

In February of 2019, the European Commission expressed7 its concern with the anti-corruption reform in 
Romania being wound up. This rhetoric was caused by new changes to the legislation that eliminated 
supervision of the Prosecutor General over the subdivision assigned investigation of magistrates. Also, the 
changes to the legislation have to do with tenure of term appointees to run the anti-corruption institutions. 
In this respect, President Klaus Iohannis said that the government wanted to make the system of justice 
ineffective “for personal interests.”  

                                                                            
6 e.g. Deletant, Dennis (2018). Romania’s protests and the PSD: Understanding the deep malaise that now exists in Romanian society. 
LSE European Politics and Policy (EUROPP) Blog, 31 August. <http://eprints.lse.ac.uk/91371/1/Deletant_Romania%27s-
protests_Author.pdf> 
7  EU Commission, Parliament Criticize Romania For Backsliding On Rule Of Law(2019). RFE/RL, 28 March, 
<https://www.rferl.org/a/romanian-president-calls-referendum-on-government-s-justice-reforms/29848277.html> 

 

http://eprints.lse.ac.uk/91371/1/Deletant_Romania%27s-protests_Author.pdf
http://eprints.lse.ac.uk/91371/1/Deletant_Romania%27s-protests_Author.pdf
https://www.rferl.org/a/romanian-president-calls-referendum-on-government-s-justice-reforms/29848277.html
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1.2. CRITICISM OF THE DNA 

As mentioned on the National Anticorruption Directorate’s website, the purpose of the DNA’s work is to 
contribute to reducing corruption levels in support of a democratic society close to European values.  

With reference to such a purpose, it is necessary to point out that prosecutors have a constitutional obligation 
to defend the rule of law, the fundamental rights and freedoms of citizens (art. 131 paragraph 1 of the 
Constitution) without exceptions. In other words, prosecutors, including those who have been a part of the 
DNA, have the obligation to comply with the principle of legality, according to art. 132 paragraph 1 of the 
Constitution.  

Over the years, a number of experts and professional associations, including the Magistrates’ Association in 
Romania and the Romanian National Union of Judges, have publicly expressed opinions on the negative 
aspects of the DNA’s activities and stated that they are non-compliant with the law. Issues of the place and 
the constitutional role of the prosecutors, as well as lack of compliance in relation to the presumption of 
innocence, the right to defense and the independence of the magistrates are often mentioned during such 
criticism.  

Of course, also such allegations were often delivered by opposition parties, representatives of which were 
alleged crime committers. Laura Kövesi and the DNA overall are accused of partiality, violation of human 
rights, selective justice and activity aimed at realization of own political ambitions.  

Nevertheless, for the accurate analyses of the topic, such critical statements are worth to be assessed. We will 
explain further to what extent they appear true and what impact it had on the efficiency of the DNA.  

1.2.1. QUALITY OF INVESTIGATIONS AND PROFESSIONALISM  

In 2014, by the Order of the Chief Prosecutor Kövesi of the National Anticorruption Directorate the “Anti-
Corruption Justice Service” was created, which was tasked with investigation of all corruption offenses 
committed by judges and prosecutors. 

Prosecutors were assigned to the “Anti-Corruption Justice Service” within the DNA on non-transparent 
criteria by the DNA Chief Prosecutor, who also proposed the Chief Prosecutor of the Service. Moreover, the 
law allowed the appointment of some prosecutors with a low seniority in the magistracy, with the rank of a 
prosecutor's office attached to the district court (the first hierarchical level of the Romanian courts), based on 
a simple interview held with the DNA Chief Prosecutor. In addition, the law allowed prosecutors who did not 
even meet minimum requirements to be delegated to the DNA. 

Moreover, once these prosecutors were appointed to the DNA, after the brief and non-transparent procedure 
described above and without years of experience required for such a position, they received the highest 
professional rank, as all prosecutors of the Prosecutor’s Office attached to the High Court of Cassation and 
Justice do. By comparison, prosecutors who did not belong to this structure had to be admitted to three very 
complicated promotion competitions which take years so they could be appointed to the Prosecutor's Office 
attached to the High Court of Cassation and Justice. 

As a result, judges and prosecutors (including those from the High Court of Cassation and Justice, respectively 
from the Prosecutor’s Office attached to the High Court of Cassation and Justice) could be prosecuted and 
persecuted by prosecutors who basically did not meet all qualification requirements necessary in order to 
obtain a position with the Prosecutor’s Office attached to the High Court of Cassation and Justice. This 
mechanism implemented in the DNA had led to abuses, generated by the lack of professionalism and 
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experience among prosecutors who have been instrumental in prosecuting magistrates' cases. Thus, there 
were situations in which technical follow-up measures were taken against the judges of the case, even by the 
prosecutor's office who had drawn the indictments in the trial phase. There have also been situations where 
judges have been summoned to the DNA during the trial of cases or situations where prosecutors have violated 
the secret of deliberation in the course of the criminal investigation.  

According to experts, such as Adrian Moraru from the Institute of Public Politics, lawyers working for the 
agency were lacking special knowledge of different fields of expertise. Therefore they used to employing 
classical ways of proving, such as “wiretapping”. Concurrently, there was no strategic work with large 
“schemes” or, in other words, interrelated network of crimes which constitute high-level corruption. In the 
opinion of Adrian Moraru, this body would distinguish elements of a chain, rather than try to spend resources 
to prove a complex crime network. The reason, as viewed by the expert, lies in media presentation of the DNA 
or, in other words, the need to regularly report on progress in counteracting corruption to the general public. 

1.2.2. COORDINATION WITH THE SECRET SERVICE 

There is tight cooperation between the DNA and the Romanian Intelligence Service (RIS), the role of which 
lies in collecting information on national security. The DNA cooperation with the RIS is based on secret 
protocols concluded by the prosecutor with this service, in violation of the law and the independence of 
magistrates. In 2015, representatives of the RIS made a series of public statements that revealed the 
interference of this secret service in activities the judiciary, despite the fact that such actions of theirs were 
forbidden by the law.  

One of these protocols was concluded in 2009 between the General Prosecutor’s Office attached to the High 
Court of Cassation and Justice and the RIS under the signature of General Prosecutor Laura Codruta Kövesi. 

Protocols have been applied to a series of offenses in respect of which the RIS was not competent to conduct 
a criminal investigation and prosecutors, including those from the DNA, did not have to request or accept the 
conduct of such criminal investigations by the RIS or with the help of this service. 

The subject of unlawful cooperation between the Prosecutor’s Office, including the DNA, and the RIS, based 
on secret protocols, is a very important one for the justice system. That is why it has formed the object of the 
professional associations’ concerns in 2015. In this respect, the Romanian Magistrates’ Association (RMA) 
and the National Union of Judges in Romania (NUJR) sent addresses, requests, open letters to the Superior 
Council of Magistracy, the Supreme Council of National Defense and the President8.    

They also reported and covered these issues in the August 2016 through the Memorandum regarding the 
situation in the Justice System, voted by more than 80% of the courts in September 2016. In paragraph 12 of 
the Memorandum, the following objective was included: “Ensure full transparency in institutional cooperation 
with intelligence services, strict compliance with the legal framework and effective judicial and civil control over 
their work.”  

Moreover, there were legitimate concerns for the clarification of the “cooperation”. And they increased with 
the appearance in the public domain of protocols9 containing provisions without a legal basis and allowing 

                                                                            
8 National Union of Romanian Judges (2018). Report on the unlawful involvement of the Romanian secret intelligence agencies, 
through secret protocols, in the Romanian judiciary system. <https://bit.ly/2koysZz> 
9 Commission on Security & Cooperation in Europe: U.S. Helsinki Commission (2017). Unofficial transcript of number of protocols 
<https://bit.ly/2lYDE6U> 
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the secret intelligence services to carry out tasks among those on which the Constitutional Court has 
established by Decision no. 51/2016 that they were not competent to perform. Furthermore, the 
Constitutional Court stated in paragraph 48: "In view of these arguments and the intrusive nature of the 
technical surveillance measures, the Court notes that it is mandatory that it will be carried out in a clear, 
precise and predictable normative framework, both for the person subject to that measure as well as for the 
criminal investigation bodies and for the courts of justice. Otherwise, it would be possible to violate some of 
the essential fundamental rights in a state characterized by the rule of law in a random /abusive way: intimate, 
family and private life and the secret of correspondence ....” 

 In the press release of April 3rd, 2018, NUJR and RMA highlighted the following: “It will be hard to believe or 
sustain, from now on, the reactions of prosecutors when they claim that their independence is being violated 
through various legislative initiatives, since, based on a secret act, at least since 2009, they accepted silently 
to be subordinate to Romanian Intelligence Service ... When a prosecutor, having the status of a magistrate, 
accepts such subordination, it undermines its own independence and seriously compromises its reputation 
and status.”  

However, in breach of the binding nature of the Constitutional Court's Decision, the General Prosecutor's 
Office (Prosecutor's Office attached to the High Court of Cassation and Justice) concluded a new co-operation 
protocol with the Romanian Intelligence Service at the end of 2016 that included provisions that defied both 
the law as well as the independence of magistrates. 

According to Georgiana Iorgulesku, executive director of the Center for Legal Resources, in practice 
information obtained due to powers of security bodies is used to prove guilt of persons suspected of 
corruption, as well as “pressure” on judges who decide on such indictments. Governmental supporters also 
refer to the existence of the so called “parallel state”, namely informal agreement between the President, 
intelligence agencies and judiciary, as well as the DNA, which are trying to influence politics of the country 
in an undemocratic way. Concurrently, Daniel Moraru, a former DNA Chief Prosecutor and present judge of 
the Constitutional Court of Romania, is a consistent critic of this agency, particularly its cooperation with 
security bodies which is far from being in line with the supremacy of law. It is also important to note that in 
DNA proceedings there are no high-profile cases related to security officers.  

Political cooperation with the Romanian President and powers of security bodies which are not consistent 
with the criminal law of procedure undermines confidence in DNA among legal circles and the public. Such 
work results into relatively significant number of indictments in regard to top corrupt officials. At the same 
time, the aggregate evidence in such indictments is infrequently so weak that suspicion of politically biased 
judgement can make an external observer question a court verdict. And it casts doubts in respect to 
fundamental human rights and guarantees of a fair trial in regard to any person indicted by the state.  

1.2.3. VIOLATION OF HUMAN RIGHTS 

In March of 2018, Human Rights Without Frontiers (HRWF) released a special report on systematic violations 
of human rights and corruption counteraction in Romania10. It states that the DNA and the RIS activities have 
signs of serious corruption and interference with the judiciary. While the DNA and the European Union 
consider statistics of the anti-corruption battle in Romania to be trophies, the HRWF refers to a number of 
problems in tactics used to achieve such statistical figures.  

                                                                            
10 Full report: http://hrwf.eu/wp-content/uploads/2018/03/21_03_Human-Rights-in-Romania_Systematic-violations-and-the-anti-
corruption-efforts.pdf 
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Generally, the aforementioned special report of the HRWF studies fabrication of testimonies, violation of the 
presumption of innocence, unlawful cooperation with the RIS, unfair trials, unreasonably excessive periods 
of pre-trial detention, testimonies under duress, intimidation of suspects, etc. 

Collecting evidence. In February 2016, the Constitutional Court of Romania ruled that using the DNA to prove 
“wiretapping” materials obtained by the RIS was unconstitutional, even upon a court sanction. In a month 
the Romanian government issued an emergency ordinance with the same content despite the decision of the 
Constitutional Court to replace the ordinance which was found unconstitutional.   

Several ex-officials from Romania publicly questioned the work done by the DNA and the RIS. The former 
Prime Minister Dacian Cioloș (between November 2015 and January 2017) said that the RIS could legally act 
only as a criminal prosecution body in cases which related to national security and terrorism, only under court 
control and in the presence of a prosecutor. A former RIS intelligence officer Daniel Dragomir bore witness in 
a parliamentary committee saying that separate indictments taken by the DNA to court had actually been 
prepared by the RIS officers11. Ovidiu Putura also testified in the parliamentary committee that while hearing 
a DNA case the judge of the Supreme Court took a break to meet the SRI Chief.  

Presumption of innocence. In all these years, through press releases and "television justice", the National 
Anti-Corruption Directorate has seriously and repeatedly violated the fundamental rights and freedoms of 
the investigated citizens. Press releases have been written, in most cases, in terms that did not leave room for 
doubt12. In this way, the DNA prosecutors disregarded the rules applicable in the criminal investigation phase 
contained in the Guide on the Relationship between the Judicial System and the Media in Romania13.  

There is a reference to the obligation to respect the presumption of innocence, the protection of private and 
family life and the right to a fair trial. The Guide points out that “the basic principle in criminal law is that a 
person is considered innocent until his guilt has been established through a definitive criminal conviction 
(presumption of innocence). If the record during the hearing that results in the identity of the accused 
circulates freely before a conviction is pronounced, that would anticipate the decision that will be 
pronounced. There is a risk that if the court has ordered an acquittal, the person concerned has already been 
convicted by public opinion, based on images transmitted by the media. Therefore, and at this stage the right 
to a fair trial is applicable.”  

All the more, these principles must be respected in the criminal investigation phase, which is a non-public 
phase. The correct and prompt information provided to the public through the media could not be used by 
the prosecutor’s office as an excuse for violating the right to a fair trial. 

As it was already mentioned above, over 80% of the courts adopted the Memorandum on Justice launched by 
the RMA and the NUJR in September 2016. Three of the important reasons expressly set out in the document 
and related to the discussed issue: 

 the transfer of court documents in the public space through excessive media exposure of preventively 
arrested persons, repeated leakage of information from prosecutor's offices, unsubstantiated by serious 

                                                                            
11 Cartwright, Gary. “Justice Romanian Style: Corrupt, Politicised, Unreformed”. EU Today. 22 January 2018. 
<https://issuu.com/me76878/docs/justice_romanian_style_report_03> 
12 E.g.: the defendant "committed" the offense of...,by his/her deed the defendant "caused" a damage that amounted to..., the defendant 
"used" his influence ... the defendant “received" the amount of ..., etc., etc. 
13Approved by the Decision of the Superior Council of Magistracy No. 482/2012, with the amendments and completions made by the 
Decisions of the Superior Council of Magistracy Plenums No. 573/2014 and 1376/2015 
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investigations and incomplete information of the public in criminal investigations as well as omission of 
solutions favorable to accused persons; 

 disregard of the importance of the right to defense, including from the perspective of the recognition of 
client-lawyer confidentiality; 

 the perpetuation in the public space of a primordial repressive justice. 

Violations established by the European Court of Human Rights. According to the 2018 statistics report 
produced by the ECtHR Romania is still high on the list among countries with significant number of human 
rights violations. In 2018 the ECtHR delivered 82 judgments concerning Romania. And only Russia, Turkey 
and Ukraine had more judgements delivered.   

For example, in 2014 in the case Valerian Dragomir v. Romania (51012/11) ECHR established violations of 
Article 3 (prohibition of torture) and Article 5 (right to freedom and security of person) of the Convention on 
Human Rights and Fundamental Freedoms by the DNA. The violation was that the applicants were forced to 
travel in a bus for several days, covering 600 kilometers, in sanitarily unacceptable conditions, their privacy 
violated and access to a lawyer denied.  

Another example is that the maximum period of pre-trial detention in Romania is 30 days, though it can be 
extended up to 180 days, if needed. In 2016, the former president of Romania Traian Băsescu stated that more 
than 100 persons arrested by the DNA were kept in excessive pre-trial detention before their cases were heard 
in court14. Violation of the Article 5 of the Convention on Human Rights and Fundamental Freedoms was 
referred to by ECHR in a number of decisions: in 2013 ECHR established that a two-year period of pre-trial 
detention was excessive in the cases Hamvas v. Romania, Anderco v. Romania, Leontin Pop v. Romania, etc15.    

1.2.4. COURT CONSIDERATION OF CASES AND PRESSURE ON JUDGES 

It is the role of the courts to establish whether or not specific allegations of abuse are substantiated and an 
open and impartial consideration would be needed to establish whether there were systemic failures such as 
illegal gathering of evidence or other violations, and whether the existing legal safeguards need to be 
strengthened. For this and many more reasons properly functional judiciary is playing highly important role.  

In 2018, Justice laws were amended and are now in force.16 They contain a number of measures weakening the 
legal guarantees for judicial independence which are likely to undermine the effective independence of judges 
and prosecutors, and hence public confidence in the judiciary. This has been the focus of the negative 
reactions from the judiciary and the civil society. Among key problematic provisions are: the establishment 
of a special prosecution section for investigating offences committed by magistrates, new provisions on 

                                                                            
14 Basescu: Justice has to be defended from those who do injustice in the judiciary. Those who ordered pre-trial arrest of acquitted 
defendants should be arrested’. Nine O’clock. 16 May 2016. http://www.nineoclock.ro/basescu-justice-has-to-be-defended-from-
those-who-do-injustice-in-the-judiciary-those-who-ordered-pre-trial-arrest-ofacquitted-defendants-should-be-arrested/. 
15 Affaire Hamvas c. Roumanie (Requête no 6025/05)’. European Court of Human Rights. 9 July 2013. 
https://hudoc.echr.coe.int/eng#{"itemid":["001-122170"]}; ‘Affaire Anderco c. Roumanie (Requête no 3910/04)’. European Court of 
Human Rights. 29 October 2013. https://hudoc.echr.coe.int/eng#{"itemid":["001-127386"]}; ‘Case of Leontin Pop v. Romania 
(Application no. 1956/06)’. European Court of Human Rights. 1 October 2013. https://hudoc.echr.coe.int/eng#{"itemid":["001-
126558"]}. 
16 Law 207/2018 amending and completing Law 304/2004 on the judicial organisation entered into force on 20 July , Law 234/2018 for 
amending and completing Law no. 317/2004 on the Superior Council of Magistracy entered into force on 11 October, Law 242/2018 
amending and completing Law no. 303/2004 on the statute of judges and prosecutors entered into force on 15 October 
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material liability of magistrates for their decisions, restrictions on the freedom of expression for magistrates 
and extended grounds for revoking members of the Superior Council of Magistracy. None of these changes 
correspond to the Cooperation and Verification Mechanism recommendations given by the European 
Commission in its reports17.  

It is proposed to establish the Criminal Investigation of the Justice System’s offences Section within the 
Prosecutor's Office attached to the High Court of Cassation and Justice/Supreme Court. This body has 
exclusive jurisdiction to prosecute crimes committed by judges and prosecutors, including military judges and 
prosecutors, and who are members of the Superior Council of Magistracy. 

Though this structure may be the cause for concern in the eyes of some, it is justified precisely by reference 
to the abuses revealed in the public space regarding the DNA’s activity. The category of these abuses includes 
the investigation of the judges for the legality of the judgments they pronounced, which meant a serious, 
inadmissible violation of the independence of the judges. In the public space, prosecutors’ ordinances were 
presented which analyzed the legality of judgments handed down by the judges they were investigating. Also, 
in order to eliminate pressures on the independence of judges, it was necessary to exclude the possibility that 
the DNA prosecutor who participated in the trial could then investigate the judge. 

Moreover, in the Opinion of the Consultative Council of European Judges No. 21 (2018) on the prevention of 
corruption among judges, based on GRECO’s findings and recommendations, included the following 
recommendations: “Depending on the history, the tradition and administrative structure of a particular state, and 
the real extent of corruption within the system, it may be necessary to set up specialized investigative bodies and 
specialized prosecutors to fight against corruption among judges.” 

The report released by the Ministry of Justice in February of 2018, which was referred to at the beginning of 
this research, states that the DNA resorts to various tactics of intimidation and incorporation to ensure 
cooperation of judges in producing as many indictments as possible. One of the ways for the DNA is to initiate 
investigations against judges who disagree with the position of the institution and acquit the indicted. This 
creates an atmosphere of fear in which judges are forced to pass judgments in cases in consistence with DNA’s 
indictments18.    

The Romanian Minister for Justice issued an emergency decree, which undermines the capacity of the judicial 
branch to sentence corrupt officials, enabling politicians and other officials convicted for corruption since 
2014 to appeal their sentences to the Supreme Court. Some high-ranking politicians are going to benefit from 
this move, including Liviu Dragnea, the leader of the Social Democrats and former deputy prime-minister, 
convicted in 2015 for falsification during a referendum on the impeachment of the president (2012) and a few 
years later for incitement to abuse of office when he was chairman of the Teleorman County Council. As a 
result of his order, two employees of the Office for the Protection of the Rights of the Child received salary 
for seven years, but in fact, worked for the local organization of the Social Democratic Party were prosecuted. 
In May 2019, the verdict was confirmed by a decision on the imprisonment for a term of 3.5 years for the 
aforementioned offense. In addition, it should be noted that in the last elections to the European Parliament, 
the Romanians supported the opposition to the ruling Social Democratic Party, giving them the overwhelming 
majority of votes.  

                                                                            
17European Commission (2018). Report from the Commission to the European Parliament and the Council on Progress in Romania 
under the Cooperation and Verification mechanism. <https://bit.ly/2S65FEa>  
18 Clark, David. “Fighting Corruption with Con Tricks: Romania’s Assault on the Rule of Law”. The Henry Jackson Society. 
<http://henryjacksonsociety.org/wp-content/uploads/2017/01/Romania-paper.pdf> 
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This move – the aforementioned emergency decree – іs the last one among the numerouos legislative and 
personnel changes made by the ruling Social Democrats, because they came to power two years ago. These 
steps, which could increase concern of EU members with democratic values in some East-European countries, 
were found threatening to the independence of courts. However, on the same day when the elections to the 
European Parliament took place, President Klaus Johannis initiated two questions in the referendum. Both 
concerned the sphere of anti-corruption. The first was “Do you support a ban on amnesty or pardon in cases 
of corruption?” The second was “Do you support the government’s extraordinary renditions on corruption, 
punishment, legal organization and expanding the number of people who can file appeals to the 
Constitutional Court?” The Romanians supported both prohibitions with the result of more than 80% of the 
vote. 

2. ANTI-CORRUPTION AGENCIES IN UKRAINE: THE 

NABU-SAPO CASES  

2.1. POLITICAL CONTEXT  

Over the past five years, fundamental changes were made in the anti-corruption structure of the public bodies. 
After the events of the Revolution of Dignity (2013-2014), the key issues were to punish perpetrators of the 
crimes committed by high-ranking officials, to detect all corruption schemes of the ex-president and his 
entourage and to bring them to justice. That’s how the newly formed agencies started working: NACP19 (a 
specialized preventive anti-corruption body), NABU20 (a law enforcement agency), SAPO (the Specialized 
Anti-Corruption Prosecutor’s Office – a structural unit at the Prosecutor General’s Office), and ARMA21 (the 
Asset Recovery and Management Agency). If we compare the agencies in Ukraine and Romania, the Ukrainian 
NABU and SAPO are analogous to the Romanian DNA.  

The National Anti-Corruption Bureau of Ukraine, which in accordance with the relevant law has to prevent, 
detect, suspend, investigate and solve major corruption offences in Ukraine, was one of the first established 
within the framework of the anti-corruption reform in 2015. The jurisdiction of the NABU is clearly set out in 
the Criminal Procedure Code of Ukraine, which includes offences stipulated by 13 articles of the Criminal 
Code of Ukraine. Moreover, these offences are related to high-ranking officials, or the subject matter of the 
offence or damage is at least 500 times higher than the subsistence minimum (approximately $35,000 by the 
end of 2018), or a crime is committed by another person, but the two subject matters of the crime are 
committed to officials, e.g. those of the foreign countries, members of international organizations, top 
officials of Ukraine. At the NABU, the regular ultimate staffing level is 700 people. 

The procedural law reads that a prosecutor who oversees pre-trial investigations conducted by the NABU 
detectives may refer by his ordinance criminal proceedings in the offences of high-ranking officials to the 
competence of the Bureau’s detectives if the crime has caused or could have caused grave consequences to 
freedoms and interests of a natural or legal person, which are protected by law, as well as to state or public 
interests. Thus, the Bureau can take over a criminal proceeding related to other offence which is not within 
its jurisdiction. 

                                                                            
19 The National Agency on Corruption Prevention 
20 The National Anti-Corruption Bureau of Ukraine 
21The Asset Recovery and Management Agency 
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To increase the elimination of the influence of the “the old staff” on the NABU detectives in the Prosecutor’s 
Office, a special unit was created within the Prosecutor General’s Office of Ukraine – the Specialized Anti-
Corruption Prosecutor’s Office (hereinafter – the SAPO). The peculiarities of the work organisation and 
activities of the SAPO are defined in the Law of Ukraine “On the Prosecutor’s Office”. There are about 35-40 
prosecutors at the SAPO. 

The legislation provides for a number of safeguards designed to guarantee the independence of these agencies 
and their leaders from political influence. Thus, the NABU Director is appointed by the President for a term 
of seven years based on the results of the competition, and the law contains a list of fair grounds for his 
dismissal (Article 6, Paragraph 4 of the Law of Ukraine “On the NABU”). Among the “standard” grounds for 
dismissal is one that should be noted: “the existence of the opinion of the commission to carry out an 
independent assessment (auditing) of the activities of the National Bureau […] on the ineffective work of the 
National Bureau and the improper performance of the duties by its Director.” Despite the fact that the 
independent assessment of the NABU’s performance should be conducted annually, to date, no auditing of 
the agency has been carried out so far. Nevertheless, the issue of auditing is of high political interest to many 
parties concerned, as it is a direct way to dismiss the Director from office.  

The appointment to the administrative position in the Specialized Anti-Corruption Prosecutor’s Office is 
made by the Prosecutor General, following the results of the open competition. This procedure is envisaged 
by Articles 8-1 and 39 of the Law of Ukraine “On the Prosecutor’s Office”. The dismissal of the Head of the 
SAPO is carried out by the Prosecutor General on the recommendation of the Council of Prosecutors of 
Ukraine, whose powers include resolving personnel issues on administrative positions in the prosecution 
agencies. 

The website of the Anti-Corruption Bureau shows the results of work of the NABU detectives under the 
procedural guidance of the SAPO. So, over the last three years (as of May 2019), there have been 692 
proceedings under investigation, 149 notifications of suspicion, 314 defendants, 180 cases brought to court, 
and 27 convictions.  

Since the very first days after launching the anti-corruption agencies, the attention of the public, journalists 
and international partners to them has increased. Thus, expectations for the proper performance of the 
institutions were also high. The media and the heads of the institutions have repeatedly mentioned and 
commented on some tension in the relations between Nazar Kholodnytskyi, the Head of the SAPO, and Artem 
Sytnyk22, the Director of the NABU. However, only some cases tend to resonate, as noted by public activists. 
Usually, the interests of the most influential politicians of the state are behind them (Arsen Avakov – Minister 
of Internal Affairs, Pavel Demchyna – super-influential ex-deputy Head of the Security Service, Chief Staff of 
the Army, oligarchs, etc). As for other less resonant cases, there are no special discussions (conflicts) as for 
the work between the detective and the prosecutor.  

The potential dismissal of Artem Sytnyk, the NABU Director, and Nazar Kholodnytskyi, the SAPO Head, has 
been rumoured for more than two years in a row. Meanwhile, there is less in common between them than it 
might seem at first glance. The fact is that the need to dismiss Sytnyk is mainly discussed by the 
representatives of the political beau monde (the defendants of the NABU proceedings), while the dismissal of 
Kholodnytskyi is discussed by the public representatives, international partners of Ukraine and, occasionally, 

                                                                            
22 E.g. At NABU, it was declared that they would fight for the dismissal of Kholodnytskyi. Dzerkalo Tyzhnya. <https://bit.ly/2kvg3dF> 
(March 2018); Kholodnytskyi about the alleged assistance of Sytnyk to Clinton: “He saw himself as a geopolitician on a global scale.” 
UNIAN. <https://bit.ly/2lK9vb8> (March 2019) 

https://bit.ly/2kvg3dF
https://bit.ly/2lK9vb8
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by Yuriy Lutsenko, the Prosecutor General. However, the latter, while speaking out one position, directed his 
actions in another area – he made no effort to dismiss Kholodnitsky. 

Thus, it is worth explaining the details relied on by either party requiring the dismissal of the NABU Director 
and / or the Head of the SAPO. Separately, we note the attempts to remove the heads of the relevant agencies 
from their office through legislative changes. However, it was rather the desire of the authorities to “hang 
them up” and not to allow them to fully investigate the relevant corruption offences. The most striking points 
were related to Artem Sytnyk, who was included into at least two legislative initiatives on establishing 
“parliamentary control” (in fact, its quasi-versions) that were submitted to the Verkhovna Rada of Ukraine. 
That was the mechanism that allowed dismissing the NABU Director in a fairly straightforward manner, 
eliminating the present guarantees.  

It should be reminded that the procedure for dismissal of heads of new anti-corruption agencies is 
complicated, because in each law there are safeguards that ensure the preservation of the position by the 
Head of the unit. That applies to both the NABU Director and the Head of the SAPO. 

And let’s come now to the situation with Nazar Kholodnytskyi, who runs the specially created unit at the 
Prosecutor General’s Office. The relations between him, on the one part, and the NABU, and public activists, 
and international partners, on the other part, have particularly aggravated after the publication of the 
materials by the NABU staff on covert investigative (detective) actions (NSRD) on the so-called “aquarium 
case”23. In that case, the allegations were about the potential disclosure by the SAPO Head of classified 
information from the materials of criminal proceedings, the potential breach of criminal procedural law and 
counselling the defendants of criminal cases on their subsequent actions to avoid potential liability. 

As a result, even the Prosecutor General, not only the NABU Director or public activists, declared the need to 
dismiss the SAPO Head. The materials of covert investigative (detective) actions (by the way, contrary to the 
requirements of the CPC of Ukraine) were submitted to the newly created agency ensuring the activity of the 
Prosecutor’s Office – the Qualification and Disciplinary Commission of Prosecutors (hereinafter – the QDCP). 
This agency, in turn, having considered all the materials and determined Kholodnitskyi’s guilt, appealed to 
the Prosecutor General to bring the Head of the SAPO to disciplinary responsibility in the form of imposing 
the easiest disciplinary punishment – a reprimand. The action demanded by public activists and later by 
international partners, namely, the immediate dismissal, was not performed. In addition, Nazar 
Kholodnytskyi, the Head of the SAPO, was not criminally prosecuted. 

There are some doubts now that any of the above-mentioned heads can be dismissed in the near future. 
Ukraine has entered a period of presidential races, and afterwards it will move on to preparations for the 
parliamentary race. Thus, it is unlikely that Artem Sytnyk, the NABU Director, or Nazar Kholodnitsky, the 
Head of the SAPO, will be dismissed in the near future (during the presidential-parliamentary races). 

In addition to the issue with the top management of the agencies, it should be noted that politicians are 
constantly trying to complicate the NABU’s work by blocking the investigation mechanisms envisaged by law. 
First of all, it goes about the adoption of “amendments of Lozovyi” to the Criminal Procedure Code of Ukraine, 
which significantly complicate the procedure for carrying out an expert examination, the terms of pre-trial 

                                                                            
23 Anti-Corruption Action Centre. Kholodnytskyi’s Aquarium Case – will the Prosecutor’s Commission catch a big fish? Ukrainska 
Pravda <https://www.pravda.com.ua/articles/2018/05/18/7180607/> (May 2018) 

https://www.pravda.com.ua/articles/2018/05/18/7180607/
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investigation, assume filing an appeal for notification of suspicion, etc.24. The judicial decision of the 
Constitutional Court of Ukraine on the decriminalization of liability for illicit enrichment can be referred to 
there25, the one that existed in the Criminal Code of Ukraine under Article 20 of the UN Convention against 
Corruption. A number of other initiatives are currently under consideration in the Verkhovna Rada, which, in 
fact, will help avoid liability to a person under investigation conducted by the Bureau. 

2.2. CRITICISM OF THE NABU/SAPO’S ACTIVITIES 

The National Anti-Corruption Bureau of Ukraine is only slightly ahead of other law enforcement agencies in 
terms of citizens’ confidence: about 16% of the respondents trust it and rather trust it26. The NABU used to 
be ranked second after the Armed Forces of Ukraine that has the highest level of trust now. Today, the level 
of confidence of the NABU and the SAPO has drastically declined, falling even below the absolutely politicized 
Prosecutor General’s Office, the Security Service of Ukraine, and the incompletely reformed National Police. 
The reasons for this drastic decline in support are “quarrelling” between the NABU and the SAPO, which is 
completely unclear to an ordinary Ukrainian; discrediting of these agencies by politicians, including the 
Prosecutor General; lack of verdicts in the NABU-SAPO proceedings due to unsatisfactory terms of court 
proceedings, etc. 

At the same time, according to the experts of the Reanimation Package of Reforms (RPR), the launch of new 
anti-corruption agencies, including the NABU, is one of the main successes of the reforms implemented in 
the country. A quarter of 60 experts involved in the survey do state so. The expert environment shares an 
opinion that the anti-corruption reform in Ukraine is among the three top priorities in 2018. Furthermore, 
the real fight against corruption tops the list of priority steps for the authorities in 2018. 

Throughout the entire period of the NABU-SAPO’s performance, they have been criticized by persons who 
were prosecuted, or by the surrounding of the defendants. Basically, those accusations were brought against 
the alleged political motivation of the investigations and sometimes – illegal actions of the NABU-SAPO. 
However, not only defendants of the case or the human rights activists reported the violations. It is worth 
noting that in one case when a NABU “agent” (a person who cooperates with a pre-trial investigation body 
and is not a full-time employee) Yevgen Shevchenko and some employees of the National Bureau were 
accused of slowing down the investigation of corruption in the supply of smuggled goods from the Russian 
Federation for the purpose of selling spare parts to the state-owned enterprises of Ukroboronprom. This 
information was published as part of the investigation into corruption cases of the son of Oleh Hladkovskyi, 
the President Poroshenko’ business partner. The abovementioned son – Ihor Hladkovskyi – together with his 
two “partners” sold smuggled spare parts overpriced 3-4 times27. As for the facts of allerged illegal actions of 
the NABU employees, namely, Borysenko, Lytvynenko, Kaluzhynskyi and Uglava with the correspondence 
proving it and disclosed to journalists, they were subject to an office investigation completed by the Internal 
Control Department (ICD) of the National Bureau. Given the resonance, the meeting of the Disciplinary 

                                                                            
24 For more detals, see: The analysis of the legislative regulation of the procedure for conducting a pre-trial investigation “before” and 
“after” “the amendments” made by A. Lozovyi to the Criminal Procedural Code of Ukraine. <https://bit.ly/2lNpHbS>  
25 CCU’s decision as of 26.02.2019 №1-р/2019. Access: http://www.ccu.gov.ua/docs/2627 
26  The Razumkov Center Sociological Service. Nationwide survey “Level of trust in public institutions and electoral orientations of 
Ukrainian citizens”. <https://bit.ly/2tLwzHl> (February 2019) 
27 Bihus info. How much was paid for the cases on defense leaked. The role of the NABU, SBU and Prosecutor’s Office (secret 
correspondence, part 4-5). <https://www.youtube.com/watch?v=_OnozZhvXt8> March 2019 

https://bit.ly/2lNpHbS
http://www.ccu.gov.ua/docs/2627
https://bit.ly/2tLwzHl
https://www.youtube.com/watch?v=_OnozZhvXt8
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Committee on the case was held in an open mode, and it was attended by international partners and members 
of the Board of Public Control at the NABU. According to the information released, the NABU Director 
dismissed several employees, including Andriy Kaluzhynskyi, the Head of the Detective Unit28. Meanwhile, 
the deputy head, Gizo Uglava, who was indirectly mentioned in the journalists’ investigation, was not 
dismissed. The Disciplinary Committee recommended for the NABU Director to declare reprimands to all the 
above-mentioned employees. However, as a result, two detectives were declared a reprimand, while the 
deputy director was announced disciplinary action in the form of a remark29. 

2.2.1. QUALITY OF INVESTIGATIONS  

It is difficult to judge the quality of the NABU investigations under the procedural guidance of the SAPO 
before conducting an annual audit, which is clearly stipulated by the relevant Law of Ukraine “On the National 
Anti-Corruption Bureau of Ukraine”. Currently, all cases brought to trial have to be reviewed, those cases 
where pre-trial investigations have been completed by the NABU detectives over the past three years. In the 
text of the Memorandum on Macro-Financial Assistance to Ukraine, the International Monetary Fund 
included, for the first time, the clause on conducting the relevant audit by the end of July 2019. According to 
the legislation, auditing should be carried out by a commission of three persons, each of them is appointed 
by the President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine. There is 
a risk in appointing politically motivated members of such a commission to be able to influence the work of 
the agency. As of May 2019, the members of the commission had already been proposed, and the presidential 
candidate had already refused to participate in the audit.30. 

At the same time, the Law of Ukraine “On the Prosecutor’s Office” does not provide for a separate audit for 
the Specialized Anti-Corruption Prosecutor’s Office. The question arises as to the appropriateness of 
evaluating the work of the pre-trial investigation body without assessing the work of prosecutors who carry 
out prosecutorial support of cases. 

Meanwhile, it should be noted that no high-ranking official is detained today as a result of the NABU 
investigations. The reasons for that are described below in the research. It is also important to realize that 
now there are several dozens plea agreements that have been upheld by a guilty verdict, and thus it is difficult 
to evaluate the quality of the NABU investigations.  

Only after launching the High Anti-Corruption Court in autumn 2019, it will be possible to reasonably analyse 
the quality of investigations and prosecutorial work of the NABU and the SAPO. Today, all high-level 
corruption cases are heard by courts of general jurisdiction. In Ukraine, courts of general jurisdiction have a 
consistently low level of public confidence, as no successful judicial reform was implemented in the country, 
and the composition of the judiciary has not been updated.  

 

                                                                            
28 TSN. After the scandalous investigation conducted by BIHUS.INFO, Sytnyk dismissed the Head of the NABU detectives 
<https://bit.ly/2mavCb4> (March 2019)  
29 The official website of the NABU. The NABU employees mentioned in correspondence to Ukroboronprom have been disciplined. 
<https://bit.ly/2lHvDTJ> (May 2019) 
30 Deutsche Welle. The braking audit. Why the NABU has been working for years without auditing. <https://bit.ly/2lNzYos> (December 
2018) 

https://bit.ly/2mavCb4
https://bit.ly/2lHvDTJ
https://bit.ly/2lNzYos
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2.2.2. LACK OF COORDINATION WITH THE SAPO, ET CETERA. 

The cooperation between the NABU detectives and the SAPO prosecutors is accompanied by regular scandals, 
especially in the investigation of the most resonant criminal proceedings. Therefore, there is a public concern 
about the lack of effective coordination between these agencies. However, the statistics shows that 180 cases 
were brought to the logical conclusion and taken to court. Scandals and information attacks that can be 
observed in the media space are more related to resonance cases, and they are a significant minority among 
the criminal proceedings investigated by these agencies. Most examples of effective cooperation appear to 
the authors of this study to be simply ill-communicated by the SAPO and the NABU31.  

When considering the situation with the level of coordination of efforts with other units of law enforcement 
agencies (the National Police, SBU, SIB, etc.) and justice (prosecution) agencies, there were identified some 
successful cooperation in the following issues. For example, the NABU cooperated with the National Police 
in terms of access to information from telecommunication networks, a so-called “wiretapping”. However, this 
coordination almost came to naught after the intensification of investigation against Oleksandr – the son of 
Arsen Avakov, Minister of Internal Affairs (case – Avakov’s “backpacks”). With one of the units of the 
Prosecutor General’s Office of Ukraine, the NABU staff conducted legal proceedings regarding the “aquarium 
case”, although only negative opinion (especially from the public activists) about this department had 
previously been spread. Such examples of legal partnership between the NABU detectives and the 
representatives of other government agencies are a positive sign for further actions. 

In general, it is worth mentioning the key goals set by the political elite – to widen the gap of 
misunderstanding between the NABU and the SAPO to prevent these institutions from fruitful cooperation. 
In fact, as of May 2019, the top authorities of the state have reached their goal. 

2.2.3. VIOLATION OF HUMAN RIGHTS 

Despite the fact that some individuals report human rights violations when crimes are investigated by the 
NABU detectives under the procedural guidance of the SAPO, the experts generally do not see any significant 
violations of basic human rights and freedoms. Basically, it goes about some breaches in the criminal 
procedural law that cause a disciplinary action. At the same time, during the Bureau’s history, no “classic” 
human rights violations in the process of the pre-trial investigations were found out – e.g. unlawful 
detentions, tortures, or violations of the right to a fair trial (as regards the right to the defence), etc. 

Moreover, the disciplinary bodies (the Disciplinary Commission for the NABU and QDCP for the SAPO) work 
quite effectively within the relevant agency.32 In particular, the NABU Disciplinary Commission includes two 
members of the Public Control Board, which is a generally recognized element of public control over the 
activity of this body. 

 

 

 

                                                                            
31 According to the results of the periodic meetings of the experts who authored this study (Yevgen Krapyvin, Oleksandr Liemienov) 
with the NABU detectives, the SAPO prosecutors, lawyers of the Anti-Corruption Centre, the TOM-14 journalistic investigations 
project, experts of UMDPL Association, Transparency International Ukraine. 
32 e.g. O. Bunchuk, M. Kamenyev, E. Krapyvin, B. Malyshev, V. Petrakovskyi, M. Tsapok. Disciplinary liability of the prosecutors in 
Ukraine. <http://pravo.org.ua/ua/about/books/zvit_KDKP/> (2019) 

http://pravo.org.ua/ua/about/books/zvit_KDKP/
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2.2.4. COURT CONSIDERATION OF CASES AND PRESSURE ON JUDGES  

In December 2018, the NABU published the anti-rating of cases in court. Out of 172 criminal proceedings, in 
which, as of November 30, 2018, the NABU detectives completed a pre-trial investigation, and the SAPO 
prosecutors sent indictments to court, a preliminary hearing did not take place for 49. 

 

In total, only 29 cases of the NABU and the SAPO were adjudicated. The majority of court decisions are 
approvals of plea agreements with minor participants involved in corruption schemes. So, in 19 cases, the 
defendants were sentenced, but it was not the imprisonment. As of March 31, 2018, in two cases, only three 
people were imprisoned. 

Improvements in these indicators are expected after the establishment of the High Anti-Corruption Court. 
The latter is due to be launched in September 2019. The need for a separate judicial institution to handle 
high-level corruption cases was due to the high dependence of the judiciary on political forces and low public 
confidence (less than 1% of the population fully trust the courts). 

The judicial system has shown not only the inability to handle the cases of high-ranking corrupt officials 
quickly and unbiased, but also the attempt to put pressure on judges who objectively considered the NABU’s 
petitions, as investigative judges. So, the High Council of Justice (HCJ), a body of judicial governance body 
empowered to ensure the independence, professionalism and impartiality of judges, has imposed a number 
of disciplinary penalties on judges who have become known for their anti-corruption activities.33 

 

                                                                            
33 e.g. Larisa Golnyk, a judge, refused an undue profit and reported pressure to force her to make a decision in favour of the mayor of 
Poltava. <https://www.pravda.com.ua/columns/2018/04/9/7177073/>   

https://www.pravda.com.ua/columns/2018/04/9/7177073/
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On January 18, the High Council of Justice considered the list of winners of the competition to the High Anti-
Corruption Court and recommended the President to appoint 27 persons to the first-instance court and 12 
persons to the Appeal Chamber. In April 2019, the judges of the HACC took oath. 

Actually, the competition for this institution began back in August 2018. Due to the involvement of the Public 
Council of International Experts – 6 ex-prosecutors and judges from the UK, Canada, Lithuania, Denmark and 
Macedonia nominated by international institutions, – 37% of candidates (42 persons) were banned in the 
competition, as their professionalism and integrity caused well-grounded doubts. As a result, the final list of 
winners was positively assessed by the representatives of civil society. It is worth noting that there are many 
expectations for the Anti-Corruption Court. However, sentencing immediately after its creation is not 
expected, as the HACC will, at first, consider all the cases pended at other courts. However, some 
improvements can be expected from the investigating judges, who will consider the NABU’s applications for 
investigative actions. At the same time, the cases of the High Anti-Corruption Court subject to cassation are 
upheld by the Supreme Court, namely, by the Criminal Court of Cassation within its jurisdiction. This court 
was created without international experts involved. On May 20, 2019, a meeting of judges of the Criminal 
Court of Cassation within  the Supreme Court decided that criminal cases (proceedings) on corruption would 
be conducted by judges of the Third Judicial Chamber of the SC CCC. According to the Public Council of 
Integrity, integity of 2 out of 12 judges in this Chamber is found to be dubious.  

The “doubtful composition” of the Criminal Court of Cassation at the Supreme Court is a serious threat to the 
effectiveness of the anti-corruption reform. There is also a risk of manipulations in the work of the court 
through its apparatus. Experts also urge the authorities to establish a separate chamber to hear cases of high-
level corruption in the Supreme Court under the rules of formation of the Anti-Corruption Court. 
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The composition of the Constitutional Court of Ukraine (CCU) may also be a threat to anti-corruption 
initiatives. On February 26, 2019, the Constitutional Court declared unconstitutional Article 368-2 of 
Ukraine’s Criminal Code, which imposed criminal liability for illegal enrichment34. Representatives of the G7, 
EU Anti-Corruption Initiative in Ukraine and the World Bank have declared that this decision is unjustified. 
At the same time, representatives of public society declared a possible political pressure on the CCU by the 
political forces. The fact is that contrary to the requirements of the Constitution, judges of the Constitutional 
Court are still elected under “political” quotas without real competitions. According to the Regulations of the 
Verkhovna Rada, a candidate for the position of a judge under the quota of the Parliament can be nominated 
only upon the submission of a People’s Deputy. Experts urge the Parliament to change this practice by 
introducing proper competitive procedures.35  

3. CONCLUSIONS  

The DNA and the NABU have a common conceptual model – to separate the investigation of corruption 
offences committed by high-ranking officials from the system of pre-trial investigation agencies in the 
country. The purpose of this separation is to establish new institutions “from scratch”, i.e. to ensure 
independence through competitive recruitment from other agencies or from the persons who have never 
worked for them, to create legislative safeguards against abuse by politicians, etc. Both the Romanian 
Directorate and the Ukrainian Bureau share a common hypothesis that reducing corruption at a top level 
should prevent smaller corruption offences because of the fear of inevitable punishment. However, the 
damage caused by high-level corruption offenсes is always greater than the aggregate of minor bribes, etc. 

The Romanian Directorate is an example for Ukraine in the formation of such an agency. However, the model 
of “Pre-trial Investigation Agency + Prosecutor’s Office Agency”, which provides a procedural guidance for 
its activities peculiar to Ukrainian criminal justice, is far from the Romanian model, which has the completely 
independent Prosecutor’s Office. Thus, the Ukrainian political elites seek to create and to deepen a “conflict” 
between the two agencies in Ukraine – it’s a problem not faced by the Romanian counterparts. Meanwhile, 
the Romanian example has a number of reasonable allegations of non-transparency, violations of law and 
human rights, as well as “secret” cooperation with other law-enforcement agencies with law violations.  

As for the effectiveness of the DNA, it is significant, for sure. In the last ten years, the Directorate has taken 
9,275 indictments to the court, with 5 573 convictions following. The list of the convicted includes ministers 
and even oligarchs. At the same time, the DNA’s success lies largely in the support of the President and its 
close cooperation with the Security Service. Some of the criminal proceedings of this agency cause a clear 
bewilderment because of its weak evidence base, human rights abuses, and a blatant indictment bias. It can 
be argued that it was the political will that made the Directorate be one of the most successful anti-corruption 
agencies in the world. Nevertheless, Romania ranks second in terms of appeals to the European Court of 
Human Rights, as the procedural safeguards of suspected persons are kept low among all public bodies. It is 
not possible to find out how many of them relate to the DNA. As a result, human rights violations in Romania’s 
law enforcement investigations certainly exist. They can be tracked in the work of each of these institutions. 

                                                                            
34 The decision of the Constitutional Court  of Ukraine in the case on the constitutional submission of 59 People’s Deputies of Ukraine 
on the conformity of the Constitution of Ukraine (constitutionality) with Article 3682 of the Criminal Code of Ukraine. 
<https://bit.ly/2NwiPcn> (2019) 
35 RPR calls for a strong and independent Constitutional Court to be formed.  

<https://bit.ly/2kburaC> 

https://bit.ly/2NwiPcn
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Thus, for Ukraine, it means that the Romanian experience is unlikely to be reproduced because of the 
uncertainty and unpredictability of such a concept as “political will”. Political forces will always try to destroy 
the anti-corruption infrastructure, and no one is safe from it. At the same time, it is necessary not only to 
fight for the election of new politicians, but to focus more on establishing institutions – special public 
authorities, a restraint and counterbalance system, and respecting the rule of law, not political expediency. 

Moreover, it is worth learning the lessons of the DNA and considering their mistakes. In the beginning of its 
activity, this anti-corruption agency was trusted by the society, public organizations and the international 
community. Today, the DNA is rapidly losing its positions due to the fact that when investigating corruption 
offences committed by high-ranking officials, the law was often improperly observed, and the publicity of the 
institution’s activity was achieved through violations of the rights of suspects and the criminal procedural 
law. 

Nothing is irreversible in the democracy, and ultimately the choice of the majority of voters does matter. 
Therefore, citizens’ perception of the success of reforms is important. Frequent human rights abuses and gaps 
in investigations have made the DNA vulnerable to attacks of opposition forces. The latter have used these 
arguments to try to discredit the DNA leader and the President in the public eye.  

In addition, the Ukrainian model of fighting against high-ranking corruption suffers from its own problems. 
There is insufficient cooperation between the SAPO and the NABU (the reasons are described above in the 
study), lack of the independent cassation agency to hear anti-corruption cases, and a threat of pressure on 
anti-corruption judges through disciplinary proceedings. However, these issues can be settled only through 
some changes to the legislation, and it needs the support of the majority in the Parliament, which is not 
possible today. The upcoming elections in Ukraine open a window of opportunities for such changes. 

Pressure from the EU and IMF institutions resulted in the establishment of anti-corruption agencies. So, the 
requirement to create an independent anti-corruption court was a direct prerequisite for Ukraine to receive 
the next tranche. At the same time, when the involvement of international experts has been recognized as 
justified in the formation of the institutions, meddling in the activities of these bodies is often criticized as a 
violation of sovereignty or a threat to the independence of these institutions. Declining confidence in the 
institutions or a violation of another significant indicator may become a prerequisite for the adoption of new 
requirements. However, in Ukraine, they could be implemented with a financial support only. 

4. THE LESSONS LEARNED  

Actually, the concepts of creating an anti-corruption agency in Romania and Ukraine are somewhat different. 

First, in Romania, it is a joint body of the Prosecutor’s Office and law enforcement agency (DNA), whereas in 
Ukraine the above-mentioned bodies (NABU and SAPO) act separately as an investigative body and a 
governing body in criminal proceedings. Thus, the NABU is a body of executive power, while the SAPO is a 
judiciary unit, more specifically – of the Prosecutor General’s Office. 

Second, the political aspects of assisting and hindering the activities of both anti-corruption mechanisms are 
somewhat alike and, at the same time, different. The assistance came from the international partners and 
donors of the above-mentioned countries, and it was hindered by political elites who were opposing 
investigations conducted by anti-corruption agencies and trying to destroy their institutional capacity to 
bring high-ranking corruption offences to court.  
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Third, the key difference lies in the fact that, unlike the NABU-SAPO, as of May 2019, the DNA has largely 
achieved its goals, and hundreds of corrupt officials of various levels have been convicted of criminal offences. 
However, it is also important to state that it happened not just after its launching, but only a few years 
afterwards (the agency was established in 2002, whereas Laura Kövesi, who is reasonably considered one of 
the “authors” of effective investigations, occupied that position in 2013 only). 

Summarising it all, the Romanian experience is the most important in understanding how strongly the 
political environment affects the formation and work of anti-corruption bodies. Moreover, it does it not only 
through direct obstruction of their activities, but also through any temporary “alliances”, which could be 
informally created by this body and the government. However, Western partners and a strong civil society are 
equally influential in promoting transparent, apolitical and unbiased competitive selection of the leadership 
of anti-corruption institutions and the monitoring/evaluation of their future activities. In case of no support 
from international institutions and civil society, there are some doubts that post-Soviet countries can launch 
new law enforcement bodies and the system of justice based on the principles prevailing in the Western 
democracies. 


